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MASTBVia'S T,TARTT,TTY-A NEW DEPARTURE. 

Following the lead of the Supreme Court of Indiana in Meador v. 
R. R. Co., 138 Ind. 290, which case had in turn followed the Supreme 
Court of New York in Marsh v. Chickering, 101 N.Y. 396, our Supreme 
Court, in the recent case of C. & O. R. R. Co. v. Sparrow, 6 Va. 
Law Reg. 536, has introduced an exception to the law governing the 
master's liability for an injury to the servant occurring from defective 
appliances, which would seem not only to open up a field for renewed 
conflict and confusion, but to be wrong in reason, radical in its ten- 
dencies, and subversive of what we had heretofore considered the 
established doctrine of this State. This exception may be thus suc- 
cinctly, yet fairly, stated: Where the servant is employed in the per- 
formance of ordinary labor and the materials furnished and machinery 
used therein are of such a nature as not to require the exercise of great 
care and skill in their use, the master is not liable to the servant for 
an injury occurring to him from their defective condition, even though 
the servant had notified the master of this defective condition, asked 
for a new implement, and the master had promised to furnish it. 

It will be seen that this new ruling brings up for decision peculiar 
and important questions which must be productive of endless contra- 
riety of opinion. What labor is " ordinary "? In two of the cases we 
have cited the servant was engaged in lighting lamps at the time he 
was injured. In the other case he was running a ferry. To what 
other avocations does the term extend? Printing, weaving, planing, 
sawing, threshing, mowing and reaping, and a host of other employ- 
ments, are certainly as ordinary as running a ferry. What amounts 
to the exercise of " great care and skill" ? What are those appliances 
which do not require the exercise of " great care and skill" ? These 
and other questions will arise to vex and overwhelm with a sea of 
trouble. 

But this is the least of the grievous effects of the establishment of 
such an exception. Its radical tendencies are far worse than the ques- 
tions it raises for decision. We understand the reasoning by which the 
court reached its conclusion to be, that the liability of the master for 
an injury to the servant occurring from defective machinery, is founded 
upon the master's presumed superior knowledge as to the machinery, 
and that when the court can say from the simplicity of the machinery 
and the ordinary character of the labor that the servant must have a 
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knowledge of the particular appliances equal or superior to the master, 
the master is absolved from his liability, the foundation for it having 
been removed. We had supposed that the Nuckols Case, 91 Va. 193, set- 
tled the law as to fellow-servants, by making the test the nature of the 
duty the servant who caused the injury was performing at that time; 
and that among the so-called "non-assignable duties" were those of 

furnishing proper and adequate appliances, a safe place in which to 
work, keeping them so by suitable inspection and the promulgation of 

necessary rules, regulations and information. We had supposed that 
the Ampey Case, 93 Va. 108, settled the law as to assumed risks to be, 
that if it is reasonably probable that the danger can be avoided by the 
exercise of greater care and skill, the master is liable, provided he was 
notified of the defect and the servant exercised the greater care and 
skill. The logical consequence of the course of reasoning in the Spar- 
row Case will overturn both of these decisions. If the liability of the 
master for injuries resulting to the servant from using defective ma- 

chinery be founded upon the master's assumed superior knowledge, and 
this presumption will yield to a constructive knowledge imputed by the 
court to the servant in the case of ordinary labor with simple ma- 
chinery, it must also yield to the actual superior knowledge of the servant 
in any case, even of complicated machinery in a dangerous service. 
This is a highly probable development of the doctrine of the Sparrow 
Case, when we consider the recent and important growth of the law as 
to fellow-servants and assumed risks, and one strictly consonant with 
the line of reasoning upon which the decision in the Sparrow Case is 
based. Now, as a matter of fact, the master employs the servant only 
and solely because the servant holds himself out as being skilled in the 
use of this particular machinery in this line of labor, and being in 

daily contact with it, the servant is the first one who would notice a 
defect. Hence, the servant is most generally possessed of an actually 
superior knowledge as to both labor and machinery, and the master 
-ould with all propriety contend that, since the actual knowledge of 
the servant was superior, the master is not liable. This would at once 
absolve the master from the duty of furnishing proper machinery, a safe 

place in which to work, the publication of rules and information, and the 
making of suitable inspection, and all risks, whether ordinary or extraor- 
dinary, open and obvious or concealed, would be assumed by the servant. 

Nor does the fact that the servant notified the master of the defect 
and the master promised to repair it, alter the case in the slightest. 
Says the court in the Sparrow Case: 
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" The fact that he notified the master of the defect and asked for another im- 

plement, and the master promised to furnish it, in such a case does not render the 
master responsible if an accident occurred." 

If this applies where the imputed knowledge of the servant is equal 
or superior to the assumed knowledge of the master, it must apply 
where the actual knowledge of the servant is equat or superior to that of 
the master, which is now always the case, and thus another hitherto 
well recognized rule of law is swept away. 

We think we are right when we affirm that a doctrine so radical in 
its tendencies and subversive of decided cases, must be, and is, wrong 
in reason. In the first place, it totally disregards and makes of no 
effect the express promise of the master on the faith of which the ser- 
vant has relied. In the second place, it puts the servant who is using 
complicated machinery in a dangerous service in a better position than 
the servant who is using simple machinery in an ordinary service. 
Says the court in the Sparrow Case. 

"In cases in which persons are engaged in a dangerous service it has been 

many times held that, if the machinery was defective and the plaintiff had know- 

ledge of it and made objection thereto, and was injured by reason of such defect, 
and he did not contribute to the injury by his own fault or negligence, he will be 
entitled to recover; but, in such case, greater care will be required of him than 
if he had known of the defect." 

The Ampey Case, 93 Va. 108, made the test of recovery whether it 
was reasonably probable that the danger could be avoided by the exer- 
cise of greater care and skill. If this be so, is it not more reasonably 
probable that a servant could avoid danger in the use of simple appli- 
ances in ordinary labor, than in the use of complicated machinery in 
a dangerous service? Would the servant not be less prudent and less 
entitled to recover when he continued to work in a dangerous service 
with complicated machinery which he knew to be defective, than when 
he continued to work in ordinary labor with simple appliances which 
he knew to be defective ? Why such a discrimination as the court has 
made? In the third place, the court has undertaken to establish, as 
a matter of law, irrespective of the facts of the case, a constructive 
and an assumed knowledge, to give this assumed and constructive 
knowledge each a value of its own, and by a comparison of these 
values to decide the case. In the fourth place, we would like to know 
whose knowledge is to be taken as the criterion, where a corporation 
is the master, in order for the court to be able to say as to its equality 
with, or superiority to, that of the servant. It cannot be the boss or 
superintendent, conductor or section-master, for the doctrine that such 
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a superior in grade is vice-principal because of such superiority has 
been abolished. Is it the president, vice-president, secretary, director 
or stockholder ? In the Sparrow Case, what officer was it of the C. & 
O. R. R. Co. to whose assumed knowledge the court held the imputed 
knowledge of Sparrow equal or superior ? 

In a note in 40 L. R. A. at page 798, the editor has stated some 
of these objections very forcibly, as follows: 

"It is submitted that 4?Marsh v. Chickering (1886), 101 N. Y. 396, and the 
decisions which have followed it, do not rest upon any rational basis. The modi- 
fication of the general principle introduced by them can be supported only upon 
the hypothesis that one or other of these theories is correct: (1) that, in the 
case of simple appliances, the promise of the master does not, in any way, alter or 
shift his responsibility, even temporarily; (2) that the quantitative value of the 
constructive knowledge imputed to the servant with regard to the defects in such 

appliance is different from the quantitative value of such actual knowledge as he 

may acquire in regard to more elaborate instrumentalities; (3) that the danger of 

handling simple appliances like ladders, spades, axes, etc., is, as a matter of law, 
so serious as to require the application of the rule that the master's promise will 
not warrant a continuance of the service where the hazards to which the servant 
will be exposed are so imminent that no prudent man would encounter them. All 
these positions are manifestly untenable: the first, because it entails the anomaly 
of gauging the effect of an express stipulation by the nature of the subject matter 
to which it relates; the second, because it involves a logical absurdity; the third, 
because it ignores a most obvious fact." 

The truth of the whole situation is that the quandary has arisen be- 
cause a wrong reason has been given for the master's responsibility in 
such cases. He is not responsible because of any assumed superior 
knowledge. His responsibility is an attribute of his ownership. Be- 
cause he is the one in authority and has the complete controlling 
power, he is responsible for the proper exercise of that power. To this 
accountability he should be held, and his promise should protect the 
servant in all cases unless the danger is so imminent that no prudent 
man would encounter it. 

As only three judges sat in the case, and there was another ground 
upon which the decision was rested, it is to be hoped that a full bench 
will reconsider the question, and that meanwhile it will not be treated 
as closed in the lower courts. 

The decision in the Sparrow Case would seem to be authority for 

another proposition not connected with the doctrine discussed above, 
and which does not appear from the report of the case-namely, that 

a plaintiff in error is not precluded in the Appellate Court by any 
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admission of fact, however clear and distinct, in his petition for writ 
of error, but may, at the hearing, take, with reference to the facts or 
evidence, a position diametrically opposed to that relied on in his 
petition. 

It will appear that the reversal of the decision of the circuit court 
was rested in part on the fact (as found by the Appellate Court) of 
contributory negligence upon the part of Sparrow in using an obviously 
defective and dangerous rope. In the petition for writ of error, how- 
ever, this inference from the evidence was distinctly waived by the 
railroad company, as the following quotation from the petition will 
show: 

"The rope appeared to have been somewhat frayed, but not enough to excite 
any apprehension as to its strength, either in the mind of Sparrow or of any one 
else of the many persons who used the ferry. Sparrow declared within a month 
before the accident that it would pull a railroad engine and was safe. The only 
witness who differs from this view was introduced by the plaintiff. He said: 'It 
would have been imprudent for a man like Jim Sparrow in a boat to rely upon 
that rope to get it behind that crib.' 

"It was Sparrow's duty to inspect the rope and to report if it was not in good 
condition. There is no proof that he did so; nor can the defendant claim that the 
plaintiff's witness was correct when he said that Sparrow was imprudent in relying on 
the rope. It would like to do so, but the evidence is too conclusive as to the strenqth of 
that rope to justify any such argument." 

The foregoing deduction from the opinion is irresistible, and it is the 
more striking in view of the fact that the opinion concedes the rule 
that where the evidence leaves the controversy even in such a state of 
uncertainty that reasonable men might differ concerning the material 
facts and the proper inferences to be deducted therefrom, the demurrer 
to the evidence should be overruled. Indeed, it is stated that the rule 
was strictly observed. 

The deduction is striking here, because, although the judge of the 
trial court and the counsel for the railroad company who obtained the 
writ of error concurred in the view that contributory negligence was 
not deducible from the evidence, the Supreme Court (three judges sit- 
ting), on a demurrer to the evidence, held that such negligence was 
so plainly shown that reasonable men could not differ in respect to it. 

Query: What would have been the result if the Supreme Court had 
stood three to two on the question whether contributory negligence was 
established by the evidence, the majority holding that it was? 

It is proper to state that the counsel who represented the railroad in 
the Supreme Court were not the same as those who did in the trial 
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court and prepared the petition for the writ of error, and that in the 

closing brief and oral argument the contributory negligence of Sparrow 
was mainly relied on. 

In the more recent case of C. & 0. R. B. Co. v. Rison, 2 Va. 
Sup. Ct. Rep. at page 655, Phlegar, J., delivering the opinion of the 
full court, says: 

"A party is forbidden to assume successive positions in the course of a suit or 
series of suits in response to the same fact or state of facts which are inconsistent 
with each other and mutually contradictory." 

To what extent does this language discredit the foregoing deduction 
from the Sparrow Case f 

W. R. PERKINS. 
Lynchburg, Va. 
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